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August 12, 1999

Ms. Kathleen F. Watel
Office of the City Attorney
City of San Antonio
Human Resources Division
P.O. Box 839966

San Antonto, Texas 78283

OR99-2302

Dear Ms. Watel:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your requests were assigned ID# 127673 and ID# 127674,

The City of San Antonio (the “city”) received requests for certain documents relating to
drowning incidents which occurred in October 1998. You claim that the requested
information is excepted from disclosure under section 552.103 of the Government Code, We
have considered the exception you claim and reviewed the submitted representative sample
of information.!

Section 552.103(a) excepts from required public disclosure information:

(1) relating to litigation of a civil or criminal nature or
settlement negotiations, to which the state or a political subdivision
is or may be a party or to which an officer or employee of the state or
a political subdivision, as a consequence of the person’s office or
employment, is or may be a party; and

(2) that the attorney general or the attorney of the political
subdivision has determined should be withheld from public
inspection.

In reaching our conclusion here, we assume that the "representative sample” of records submitted
to this office is truly representative of the requested records as a whole. See Open Records Decision Nos. 499
(1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the withholding
of, any other requested records to the extent that those records contain substantially different types of
information than that submitted to this office.

Pos s 0o Bow 1258, Ausris, Tivas TRTIL-2548 tRe: (3125463-2100 O T A R TS B A

An Sl Eeplayiiens Opparianicy Fmaiaver inced an Recvelod Piner



Ms. Kathleen F. Watel - Page 2

Thus, under section 552.103(a) a governmental body’s burden is two-pronged. The
governmental body must establish that (1) litigation is either pending or reasonably
anticipated, and (2) the requested information relates to that liti gation. See University of Tex.
Law Sch. v. Texas Legal Found.,958 S.W.2d 479 (Tex. App. -- Austin 1997, no pet.); Heard
v. Houston Post Co., 684 SW.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensué is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably

anticipated must be determined on a case-by-case basis. Open Records Decision No. 452 at
4 (1986). .

Under Open Records Decision No. 638 (1996), a governmental body may establish that
litigation is reasonably anticipated by (1) showing that it has received a claim letter from an
allegedly injured party or his attorney, and (2) stating that the letter complies with the notice
of claim provisions of the Texas Tort Claims Act (“TTCA”™) or applicable municipal statute
orordinance. You have submitted to this office letters from an attorney representing parties
allegedly injured by the city’s actions. The attorney’s letters indicate that he is making
claims under the TTCA against the city for his clients’ injuries. Yourepresent that the letters
comply with the notice of claim provisions of a city statute or ordinance. Thus, the city has
met its burden of showing that litigation is reasonably anticipated. Additionally, we have
reviewed the records and our review shows that they are related to the anticipated litigation.
We conclude that the information at issue may be withheld pursuant to section 552.103(a).

However, basic information may not be withheld from public disclosure under section
552.103. Open Records Decision No. 362 (1983). We believe such basic information refers
to the information held to be public in Houston Chronicle Publ’g Co. v. City of Houston,
531 S.W.2d 177 (Tex. Civ. App. — Houston [14* Dist.] 1973), writ ref'd n.r.e. per curiam,
536 5.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976). In Open Records
Decision No. 394 (1983), this office determined that there was no qualitative difference
between the information contained in police dispatch records and that which was expressly
held to be public in Houston Chronicle. Thus, we concluded that a police record of calls
answered, like front page offense report information, is generally public. Open Records
Decision No. 394 (1983). Accordingly, we conclude that you must release basic
information, including the dispatch log.

In reaching our conclusion, we assume that the opposing party to the anticipated litigation
has not previously had access to the records at issue; absent special circumstances, once
information has been obtained by all parties to the litigation, e.g., through discovery or
otherwise, no section 552.103(a) interest exists with respect to that information. Open



Ms. Kathleen F. Watel - Page 3

Records Decision Nos. 349 (1982), 320 (1982). If the opposing parties in the anticipated
litigation have seen or had access to any of the information in these records, there would be
no justification for now withholding that information from the requestor pursuant to section
552.103(a). We also note that the applicability of section 552.103(a) ends once the litigation
has been concluded. Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you have questions about this ruling, please contact our
office.

Sincerely,

e .

Sue M. Lee
Assistant Attorney General
Open Records Division

SML\nc
Ref: ID# 127673 and ID# 127674
encl:  Submitted documents
cc: Ms. Stephanie Strolle
112 E. Pecan Street, Suite 1100

San Antonio, Texas 782(5-1533
{w/o enclosures)



